DRAFT

Minutes
Wayne Planning Board
August 1, 2018

Board members present:   Chair Ford Stevenson, Stephen McLaughlin, Seth Emery, and Reed Lee. 
	Alternate Laura Briggs was also present, and was designated by the chair to participate in the 
	meeting as a member in Mr. Duplessis’ absence.

Others present:  CEO Ken Pratt, Town Manager, Lloyd Irland (Pocasset Lake Association), Ken Spalding,
	Emily Currier (Main-land Development), Tom DuBois (Main-land Development), Diana 
	McLaughlin (30 Mile River Watershed Association), Girts Upesleja, Maija Upesleja-Fritts, Heather 
	Gallant (SCLG, LLC), Jim Perkins, Andrew Kalnins, Elly Kalnins

1.  The Board reviewed and approved the minutes of the June 6, 2018 Planning Board meeting.

2.  Review of Olena Estates Subdivision Revision Application:  The Chair noted that he had recused himself from voting on this application and asked, given that, if it was the desire of the Board to have him act as chair on this matter, or whether Mr. McLaughlin should assume responsibilities for conducting the meeting with respect to consideration of this application.  Members of the Board were satisfied that Mr. Stevenson would conduct the meeting in an unbiased manner.  Additional materials which had been submitted for the Planning Board’s consideration in connection with this review were provided to Board members and made available to members of the public attending.  Those materials were:   letter dated July 2, 2018 from Lloyd Irland, President, Pocasset Lake Association; e-mail dated August 1, 2018 from Leslie Latt on behalf of the Wayne Conservation Commission; Declaration of Restrictions, Buffer Areas for Olena Estates, provided by Mr. DuBois, the representative of the owner; Olena Estates Declaration of Restrictive Covenants, Revised June 26, 2018, also provided by Mr. DuBois.  Minutes of prior meetings in which this subdivision revision application appeared on the agenda were also made available to members of the public.

The Chair asked Ms. Briggs to give a brief history of this application before the Board.  The Board then briefly discussed the best manner of proceeding, and decided to ask Mr. DuBois to make his presentation, thinking that might address questions which Board members and the public attending might otherwise have.   Mr. DuBois, with maps and plans previously made available to the Board as part of the application, gave an overview of the reasons for the Olena Estates Subdivision Revision application and the changes requested.  He noted that original approval for this subdivision had been granted in 2008.  A subdivision road has been constructed but no lots sold.  This revision application arose out of interest expressed by a party in certain land and the desirability given the topography in question of granting an easement over land designated as common area on the existing plan to provide access to that land.  The proposed revisions included changes to the common area, changes to land retained by the owner (with the possibility of future development given appropriate approvals), the removal of a “spur” off the subdivision road, and the easement.  Mr. DuBois brought to the Board’s attention that the Declaration of Restrictive Covenants had been revised to state in paragraph numbered six that “[a]ll structures erected on the Property shall be constructed in compliance with all applicable Federal, State and local building ordinances and codes . . . ,”  to replace “[a]ll buildings.”  Mr. DuBois also noted that he had provided the Declaration of Restrictions, Buffer Areas for Olena Estates as requested by the Board; that Declaration pertains only to those areas shown on the plan with cross hatching and identified as “restrictive buffer.”  Mr. DuBois stated that Condition of Approval numbered 1 on the existing plan (“The 250’ and the 100’ setbacks from Lovejoy Stream and Pickerel Pond must be permanently marked on each of the lots within this subdivision”) had been met.

The Board accepted comments and questions from members of the public throughout Mr. DuBois’ presentation and during its discussion and review. An initial question arose as to whether the Board should limit its scope in reviewing the application to consideration only of the specific changes proposed, that is, for example, the elimination of the spur off the subdivision road.  Mr. DuBois advocated that the Board consider only whether the particular proposed changes met the standards of review contained in the ordinance; he did not provide any citations to the ordinance itself or any other authority supporting this position.  Ms. Briggs stated that she understood the Planning Board’s duty under the ordinance to be to determine if the subdivision as proposed to be revised as a whole met the standards of review contained in the subdivision ordinance. Mr. DuBois’ position apparently related to a desire to narrow the Board’s review in an attempt to limit or reduce the likelihood of the Board adding conditions of approval to the revised plan, in particular conditions dealing with restrictions under Wayne ordinances applicable to the portions of the lots on Pickerel Pond located in the Resource Protection zone.

There was no dispute as to the following facts, which the Board relied upon in its consideration of and action on the application:  All the lots save Lot 1 contain area located in the Resource Protection zone under the Wayne zoning ordinance.  That area is shown on the proposed revised plan and the existing, recorded plan as being 250 feet deep.  All that area shown on both plans as Resource Protection was designated by the Department of Inland Fisheries and Wildlife  as significant high value wading bird habitat at the time of original approval and continues to be so designated at this time.  Under the Wayne zoning ordinance in effect when subdivision approval was obtained in 2008, docks were not permitted in such areas, and continue to be prohibited under the Wayne ordinance at this time.  

Mr. McLaughlin expressed his view that an additional condition of approval should be added to make clear that docks are not permitted under the Wayne Zoning ordinance so long as the Department of Inland Fisheries and Wildlife designates the relevant areas as significant and/or high value wading bird habitat; he said doing so could benefit the developer by making limitations clear to potential purchasers and would benefit the town with respect to reducing the likelihood of prohibited activities being undertaken in these identified sensitive areas and thus reducing likelihood or  necessity for enforcement actions.  He suggested that similar language also be included in the Declaration of Restrictive Covenants.  There was some question as to whether that had been required originally in 2008 although evidence on that issue was inconclusive.  Mr. DuBois argued such a condition was unnecessary because  purchasers were required to follow local ordinance requirements even if the same were not noted on the plan; he also directed the Board’s attention to restriction numbered 6 on the revised restrictions, regarding the necessity of compliance with codes of the Town of Wayne in the case of “structures”.  It was noted that the existing plan in Condition of Approval number 3 already refers to certain limitations on activities in the Wayne Zoning ordinance in the area within 100 feet of the normal high water line of Lovejoy Stream and Pickerel Pond prohibiting the cutting and removal of vegetation, which is not unlike adding a condition of approval regarding the prohibition on docks under the Wayne Zoning ordinance.

The Board considered each Standard of Review, including those contained in Section I( 1) (b) of the Subdivision Ordinance, accepting information from Mr. Dubois and members of the public when offered on the same.  Ms. Briggs questioned whether  Section I(1)(b)(1)(f) provided that an additional buffer strip of 100 feet was required around the Resource Protections areas, and noted that Article IX, K(7)(b)(2) appears to support such an interpretation.  Mr. McLaughlin stated that this issue had been addressed by the Board in earlier years, which had determined that the 100 foot buffer referred to was within the 250 foot Resource Protection zone, i.e., the 100 feet closest to the high water line, and not an additional 100 feet.  Mr. DuBois stated that the lots as shown on the proposed revised plan did not incorporate any areas designated as Resource Protection in any lot to meet minimum lot size or calculate residential density.  Ms. Briggs noted that this standard expressly provides that a proposed subdivision “will designate [resource protection] areas as open space with no structural development allowed.”

Upon conclusion of the acceptance of evidence  on each standard of review and consideration of the same,  it was moved and seconded to make the granting of final approval of the Olena Estates Subdivision Revision application conditioned on the Declaration of Restrictive Covenants and Final Subdivision Plan both additionally  stating that no docks are permitted under the Wayne Zoning ordinance on any lot so long as it is included in the Resource Protection zone designated as high value wading and/or nesting birding habitat by the Maine Department of Inland Fisheries and Wildlife.  The motion unanimously passed.  The Board invited the applicant to submit actual language to be placed on the Final Plan to fulfill this condition for its approval.

It was further moved and seconded to make the granting of the final approval of the Olena Estates Subdivision Revision application conditioned on the Final Subdivision Plan additionally designating the Resource Protection buffer area shown on the plan as open space with no structural development allowed. The motion passed, three voting in the affirmative and one (Mr. Emery) abstaining.

It was further moved and seconded to grant approval to the Olena Estates Subdivision Revision application upon submission of a Final Plan and Declaration of Restrictive Covenants satisfactorily including the conditions of approval noted in the two previous motions.  The 
motion unanimously passed.

The Board will provide Mr. DuBois with the e-mail addresses of its members to permit him to circulate the language the applicant proposes to fulfill the additional conditions prior to its September meeting.

3.  Advisability of photographic record of Wayne shoreline areas.  The Board discussed the advisability of obtaining videos or photographs of the current shoreline areas in Wayne to aid in ordinance enforcement, making it easier to detect impermissible changes as well as to prove them.  Mr. Lee expressed concern with intrusions into people’s privacy.  The Town Manager said ALIC had taken pictures of the Androscoggin Lake shoreline.  Aaron will obtain information as to methods and likely cost of obtaining such a record and provide it to the Board for future discussion of the merits of this issue.

4.  A question was raised as to construction occurring on the west side of Pond Road on land owned by Dragonetti   The matter will be placed on the agenda for the next Planning Board meeting to review the support for permitting such construction under the Wayne ordinances.


The meeting adjourned.

Respectfully submitted,
Laura Briggs


